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IN THE 

United States Court of Appeals 

for the District of Columbia 

No. 8040 

JODIE ROSS AND CHARLES LEWIS, Appcllc0fifr 

v. 

UNITED STATES DEPARTMENT OF INTERIOR, 
HAROLD L. ICKES, Appellees 

Appeal from an Order of the District Court of the United 
States for the District of Columbia 

I. 

STATEMENT OF THIS CASE. 

This is a case in which the Department of the Interior has 
failed or refused to employ the prescribed methods that Congress 
enacted to govern the Distribution of Cherokee Indian lands. 
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The Appellant herein is not an Indian by blood but by adoption 
in which the United States accepted and ratified August 7, i902. 

It is true that Congress established a recognized distinguishment 
under the act of April 21, 1904 - 33 - Stat - 189. The ratifica¬ 
tion of the adoption provided equal protection under the guardian¬ 
ship of the United States. The Department permitted these lands 
to be taken in possession by certain parties well known in that 
Department. Said Department claims that allottee the appellant 
herein sold these lands under conditions we appellants cannot ac¬ 
cept. For the enrolled members of the Cherokee tribe the protec¬ 
tion .guaranteed an allotment of land. - Said lands were covered 
by treaty exemptions that restricted or prohibited any form of 
alienation before the expiration of five years from the date of the 
ratification or the Cherokee agreement. These exemptions (re¬ 
strictions) were not removed by the act of April 21, 1904 - 33 - 
Stat - 189, but instead the 21 year restrictions was thereby re¬ 
moved from freedmen allotments except the 40-acre homestead. 

This court is respectfully asked to note chapter 39 of Indian Laws 
and treaties which is an opinion of the subject matter written by 
the office, of the Attorney General. 

II. 

CONFLICTS IN RECORD. 

The unconvertible analysis of the claims of the Department of 
the Interior plainly states that that Department under the Chero¬ 
kee agreement (32-Stat - 716) issued on May 3, 1904 the day 
land was selected a fee simple patent to all of the land that was 
situated in Town-Ship 10-N-R-19-E Section 11, that had been 
selected for JODIE ROSS. Further and that on December 11, 

1908 said Department issued a fee simple patent for same land to 
JODIE ROSS (80 acres) situated in Sec - 11 - Towns - 10 - N - 
R - 19 - E. It must be remembered that this is the same 80 acres 
that that Department claim JODIE ROSS sold to WALTER B. 

EATON on May 20, 1904 by a warranty deed; and on June 12, 

1920 ROSS sold half of this same land to one LULU BELL. 

(Sale of the Ten acre (10) tract is not certified under the seal \ 

of. State and County officials.) We request under the public rec¬ 
ord statures that the Interior officials certify their records in their 
connection herein. 
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m. 

JURISDICTION. 

1. Rights to the allotment is admitted when land issued. 

2. The guardianship of the United States is acknowledged by 
the Act of April 21st, 1904, is named by appellee as the remover 
of both voluntary, and involuntary restrictions. 

3. The appellants has never had possession of the allot¬ 
ment because the United States had possession of the appellant 
during the entire proceedure of the alloting of the lands in ques¬ 
tion. 

4. The court below has taken jurisdiction by issuing a judicial 
decree. 

Under the rules laid down governing the District Supreme 
Court and the Court of Appeals of the District of Columbia, 
ample jurisdiction is granted under the following statutes: 

(Feb. 9, 1893 27 Stat. 43 5, C. 74, Sec. 7; 

Mar. 3, 1901, 31 Stat. 1225, C. 854, Sec. 226; 

Mar. 3, 1921, 41 Stat. 1312, C. 125, Sec. 12.) 

(July 3, 1926, 44 Stat. 831, C. 755; 

U. S. C., Title 18, Sec. 683.) 

Under these statutes the District Court had the power to de¬ 
termine and correct the agency here involved. See Title 8 - Rule 
39. The trial Justice in his conduct and management of the hear¬ 
ing is plainly committed to justifiable criticism by issuing an order 
substaining the claims that this case then before him had been 
presented in the same court in 1931 under No. 78988. The Court 
.joined the defense leavng the judicial seat vacant; in effect pro¬ 
viding additional council for the appellee. Our transcript of the 
hearing will support these statements. Upon investigation this 
Honorable court find that the appellants allegations are based on 
facts we ask and urge that a judicial correction be made and our 
prayer for relief granted. 
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IV. 

IN THE 

United States Court ol Appeals 

for the District of Columbia 


No. 8040 


JODIE ROSS AND CHARLES LEWIS, Appellpffy^ 

v. 

UNITED STATES DEPARTMENT OF INTERIOR, 
HAROLD L. ICKES, Appellees 

APPENDIX TO BRIEF FOR APPELLANT 

PLEADINGS, DOCKET ENTRIES AND OTHER 
PAPERS DESIGNATED BY APPELLANT 

Filed May 27, June 5, 1940. October 17, 1941. 

December 4th account of negligence, Clerk Office, 

United States District Court of Columbia. 

Guardianship actions No. 7114 in the matter of JODIE ROSS 
Cherokee Indian allottee and CHARLES LEWIS associate peti¬ 
tioner seeking relief from oppression caused by the crooks in the 
Department of the Interior twisting the statutory rules prescribed 
and published to govern that Department in this connection. 
Your petitioners JODIE ROSS and CHARLES LEWIS respect¬ 
fully represent to this Honorable Court as follows: 

1. Petitioners arc adult citizens of the United States. Both were 
born within the boundaries of the United States and has never 
lived in any other country. 
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2. Both have been residents of the City of New York, N. Y. 
for thfc pasr eleven yeaVs. 

3. Both believe that the point of Christianity as opposed to 
savagry. Our claims should be investigated judicially. 

4. The property is now a valuable townsite probably exceeding 
two Million Dollars in value. 

The appellants transcript and the appellee answers to section 
12 - 14 of the original petition confirm these allegations generally 
yet Mr. Justice O. H. Luhring decree skillfully evaded their ap¬ 
propriate answers and in spite of the fact we raised these lawful 
questions before him at a pretrial he refused to permit a trial on 
their merits^ Appellant^ transcript will prove that he willfully 
permitted unqualified statements made before him by the appellee 
to go by withdut judicial'confirmation. Since his decision in ef¬ 
fect is claiming that the appellant has filed the same old manda¬ 
mus suit contained in 78988. Therefore the appellants herein 
ask only th‘at the transcript of the hearing in 7114 and his memo¬ 
randum of opinion be judicially inspected, and the appelate court 
either confirm or deny the claims of the appellee. Since transcript 
contain a brief summary of the case by the appellee although not 
exactly true appellants is accepting it as a general statement. Be¬ 
ginning at page 9 - line 14 - the appellee claimed a forged deed had 
been put on the land after the appellant had been put in. posses¬ 
sion. This we' deny because such deed was put upon the lands be¬ 
fore certification issued, therefore, it was against the United 
States and not Jodie Koss. Franklin v. Lynch 233 - US - 269. 
United States v Shock - 187 - Fed - CC - 870. We respectfully 
request this court to begin on page 10—Line 10 and follow the 
questions and answers argued verbatum to Jodie Ross statement 
on page 16. We want this court to support or reject these claims 
on the basis of facts. This completes our case on appeal to be 
reviewed. 

JODIE ROSS 
216S Fifth Avenue 


CHARLES LEWIS 
2109 Seventh Avenue 
New York City 
In proper person 
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DECISIONS SUPPORTING APPELLANTS 
CONTENTION. 

Decisions below arc founded upon United States guardianships 
in connection with Indian Land Allotments. 

The act of April 28, 1904. 33 - Stat - 573. 

United States v. Noble - 227 - US - 74 - 79. 

United States v. Cclestine - 215 - US - 278 - 291 

Lone Wolf v. Hitchcock - 187 - US - 553 - 565. 

United States v. Sandoval - 231 - US - 28 - 45. 

Decisions that supports appellants contention "That the ex¬ 
pressed condition run with the land and can only be separated on 
the voluntary actions of the allottee.” 

Note appellee claims transcript pages 12, 13 began at line 14 
on page 12, and line 9 on 13. 

Choate v. Trapp—224 - US - 665. 56-LE - 941. 

United States v. Benewah County - 290 - Fed - 628. 

English v. Richardson—224 - US - 680 - 56 -LE - 949. 
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Counterstatement of the case_____-_ 

Statutes and treaties involved___ 

Summary of argument.... 

Argument: 

I. The judgment for defendant was properly entered by the 
court below because the case there was the same cause of 
action that was finally settled in the case of Jodie Ross v. 

Wilbur and the matter is therefore res ad judicata _ 

II. The judgment for the defendant was properly entered by the 
court below because Jodie Ross ratified and accepted the 
selection of an allotment for him_ 

III. The judgment for the defendant was properly entered by the 

court below because the court is without jurisdiction to 
give relief_ 

A. Allotment of land of the Cherokee Nation or payment 

from tribal funds is prohibited by act of Congress.. 

B. The United States and the Cherokee Nation are indis¬ 

pensable parties and neither can be sued without the 
consent of Congress which has not been given.. 

IV. The judgment for the defendant was properly entered by the 

court below because all obligations of any former Secre¬ 
tary of the Interior to Jodie Ross were fulfilled and the 
present Secretary of the Interior has no duty or obliga¬ 
tion to him.... 

A. A valid allotment was made to Jodie Ross. 

1. Selection by an attorney in fact was permissible .. 

2. Selection was uncontestcd within the 9 months’ 

period allowed for contest by section 69 of the 
Cherokee Agreement of July 1, 1902, and there¬ 
fore Jodie Ross is now precluded from denying 
that a valid selection was made for him_ 

3. Jodie Ross accepted his allotment and ratified 

its selection_ 

4. The issuance of patents was unnecessary to give 

Jodie Ross the right to convey his allotment or 
to sue to protect it_ 

B. All further obligation of the Secretary of the Interior 

was ended by the removal of restrictions from 
the land allotted to Jodie Ross.. 

1. The land became unrestricted... 

2. The Secretary of the Interior is not under a duty 

to protect an Indian against the loss of unre¬ 
stricted property_ 

Conclusion_______ 

Appendix_________ 
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In the United States Court of Appeals for the 
District of Columbia 

January Term, 1942 


No. 8040 

Jodie Ross, Charles Lewis, appellants 

v. 

Harold L. Ickes, Secretary of the Interior, appellee 


APPEAL FROM A JUDGMENT OF THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


counterstatement of the case 

This is an appeal by the plaintiffs, Jodie Ross and Charles 
Lewis, from a judgment of the District Court of the United 
States for the District of Columbia in Civil Action No. 7114 
granting defendant’s motion for a summary judgment and 
granting final judgment for the defendant (Tr. 32; Appellee’s 
App. 30). 

In 1900 Jodie Ross was imprisoned in a United States peni¬ 
tentiary and was released in February 1910 (Tr. 2; Appellee’s 
App. 22, 29). It was during this time that the transactions in¬ 
volved in this suit took place. 

Prior to 1863 the Cherokee Indians were slaveholders. Dur¬ 
ing the Civil War this Indian nation, in common with the other 
nations of the Five Civilized Tribes, renounced its allegiance 
to the United Status and adhered to the cause of the Southern 
Confederacy. After the war the United States renewed rela- 

(i) 
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tions with these Indians and as a condition of confirmation of 
their right to their lands, the Cherokees were required to adopt 
into their tribe their former slaves and free, colored residents 
of their country. Article IV, treaty of August 11, 1866 (14 
Stat. 799). 

Article IX of the treaty of August 11, 1866, sujpra, provided 
that such persons and their descendants “shall have all the 
rights of native Cherokees.” These Negroes, called freedmen, 
participated in the allotment of the land equally with the mem¬ 
bers of the tribe by blood and were members of the tribe in 
every sense of the word except that they were not Indians by 
blood. 

In 1901 Jodie Ross, appellant, 1 was enrolled at the instance 
of his father, Joseph Ross, as a Cherokee freedman No. 2829 
on the final roll of Cherokee freedmen (Tr. 1, 15, 21, 22, 24; 
Appellee’s App. 22. 26, 28). He was, therefore, entitled as a 
citizen of the Cherokee Tribe to share in the allotment of the 
Cherokee lands under section 11 of the Cherokee Agreement of 
July 1,1902 (32 Stat. 716). 

On April 21, 1904, Congress passed an act (33 Stat. 189) 
which removed restrictions against alienation from freedmen’s 
surplus allotments (Appellee’s App. 19). 

On May 3, 1904, J. C. Dannenberg, as attorney in fact for 
Jodie Ross, selected an allotment for him consisting of 70 acres 
of land equaling in value 110 acres of the average allottable 
lands of the Cherokee Nation as provided for in section 11 of 
the Cherokee Agreement of July 1,1902, supra. Fifty of these 
acres were designated as the surplus allotment and 20 acres 
were designated as a homestead allotment (Tr. 15, 18,19; Ap¬ 
pellee’s App. 22, 26). 

On May 20,1904, according to the record warranty deeds in 
the office of the county clerk of Muskogee County, Oklahoma, 
the county wherein the surplus lands of Jodie Ross were situ¬ 
ated, a conveyance was made that purported to convey the 
50-acre surplus allotment of Jodie Ross to one W. R. Eaton, 
trustee, in consideration of the sum of $250 in hand paid (Tr. 

1 The record does not show Ln what way Charles Lewis is entitled to appear 
as a party and no Judgment could, therefore, be given in his favor. 
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16, 27; Appellee’s App. 22, 23, 26). After conveyance of the 
50-acre surplus allotment to W. R. Eaton, trustee, he in turn 
conveyed to the Cherokee Townsite and Loan Company, a cor¬ 
poration. Practically all of the said tract was duly platted into 
town lots and included in the town site of Porum, Muskogee 
County, Oklahoma. These lots have been conveyed and recon¬ 
veyed and are now owned and claimed by diverse and sundry 
persons (Tr. 16; Appellee’s App. 27). 

On May 27,1908, Congress passed an act (35 Stat. 312) which, 
after July 26,1908, removed restrictions against alienation from 
freedmen’s homestead allotments (Appellee’s App. 20). 

Patents were issued to Jodie Ross for his surplus allotment 
by the principal chief of the Cherokee Nation on September 
18, 1908, approved by the Secretary of the Interior on Decem¬ 
ber 11, 1908, duly recorded on the records of the Dawes Com¬ 
mission at Muskogee, Oklahoma, on December 18, 1908, and 
on May 17, 1909, were delivered by registered mail to Joseph 
Ross, father of Jodie Ross (Tr. 15, 16, 25; Appellee’s App. 26, 
28). 

On June 10, 1920, a quitclaim deed was executed which pur¬ 
ported to be a release by Jodie Ross to one Lulu Belle of his 
claim to 40 acres of the said surplus allotment tract (Tr. 16,28; 
Appellee’s App. 27, 29). 

The homestead was selected by the same person and at the 
same time as the surplus but the record of this case shows no 
adverse claims against the 20 acres selected for Jodie Ross as 
his homestead allotment. 

After his release from prison, Jodie Ross obtained the pat¬ 
ents to his surplus allotment from his father and, claiming the 
above-mentioned conveyances were forgeries, made an unsuc¬ 
cessful attempt in the courts of Oklahoma to obtain posses¬ 
sion of this land (Appellee’s App. 32). In 1931 he brought suit 
in the Supreme Court of the District of Columbia against the 
then Secretary of the Interior, seeking possession of his allot¬ 
ment. Jodie Ross v. Wilbur, Law No. 78988. In the present 
suit it is difficult to determine just what is claimed (Tr. 29; 
Appellee’s App. 28). The court below, however, concluded 
that the present claim is res ad]udicata (Tr. 31; Appellee’s 




4 


App. 30) and entered final judgment for the defendant, the 
present appellee. That judgment is the subject of this appeal. 

STATUTES AND TREATIES INVOLVED 

1. The pertinent provisions of the treaty of August 11, 1866 
(14 Stat. 799, 800, 801), between the United States and the 
Cherokee Nation of Indians, are as follows: 

Article IV. All the Cherokees and freed persons 
who were formerly slaves to any Cherokee, and all free 
negroes not having been such slaves, who resided in the 
Cherokee nation prior to June first, eighteen hundred 
and sixty-one, who may within two years elect not to 
reside northeast of the Arkansas river and southeast of 
the Grand river, shall have the right to settle in and 

occupy the Canadian district southwest of the Arkansas 

# # # 

river . 

Article IX. * * * They further agree that all 

freedmen who have been liberated by voluntary act of 
their former owners or by law, as well as all free col¬ 
ored persons who were in the country at the commence¬ 
ment of the rebellion, and are now residents therein, 
or who may return within six months, and their de¬ 
scendants, shall have all the rights of native Chero¬ 
kees: * * *. 

2. The pertinent provisions of the Cherokee Allotment 
Agreement of July 1, 1902 (32 Stat. 716), are set out in the 
Appellee’s appendix, pages 17-19. 

3. The pertinent provisions of the act of Congress of June 
IS, 1934 (48 Stat. 984), are set out in the body of the Appel¬ 
lee’s brief, page 9. 

4. The pertinent provisions of the act of Congress of April 
26, 1906 (34 Stat. 137, 144), are set out in the body of the 
Appellee’s brief, page 13). 

5. The pertinent provisions of the act of Congress of April 
21, 1904 (33 Stat. 189, 204), are set out in the Appellee’s Ap¬ 
pendix, page 19. 

6. The pertinent provisions of the act of Congress of May 
27,1908 (35 Stat. 312), are set out in the Appellee’s Appendix, 
pages 20,21. 
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7. The pertinent provisions of the act of Congress of May- 
24, 1922 (42 Stat. 552, 575, 25 U. S. C., sec. 124), are set out 
in the body of the Appellee’s brief, page 10. 

SUMMARY OF ARGUMENT 

The argument of the appellee, the Secretary of the In¬ 
terior, is addressed to four distinct and independent grounds 
upon any one or all of which it is contended that the judg¬ 
ment of the court below should be affirmed. 

I 

The present suit is for the same cause of action that was 
finally settled in the earlier case of Jodie Ross v. Wilbur, in 
the Supreme Court of the District of Columbia, Law No. 
78988. The parties, the subject matter, and the transactions 
are identical and the only difference in the relief sought seems 
to be the addition of a claim for money. The earlier case was 
dismissed after hearing and argument and no appeal was 
taken. The second suit on a cause of action is precluded as 
res adjudicata not only as to matters actually offered and 
proved but as to every ground which might have been 
presented. 

II 

Even if it is assumed that the present claim is not for the 
allotment that was selected for Jodie Ross and that the claim 
is that no allotment was ever made to Jodie Ross, such a claim 
cannot be advanced because the selection of an allotment was 
accepted and ratified by his bringing suit on the theory that 
he was entitled to possession of the land selected for him. 
Jodie Ross v. Wilbur, supra . 

m 

If the relief sought is a new allotment of land or a money 
recovery in lieu of an allotment, this court is without jurisdic¬ 
tion because (a) the granting of such relief is dependent upon 
action by Congress, and (b) the United States and the Cherokee 
Nation are indispensable parties and neither can be sued with¬ 
out the consent of Congress, which has not been given. 
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IV 

All obligations of the Secretary of the Interior were fulfilled 
by selection of an uncontested allotment for Jodie Ross which 
became unrestricted before any adverse claims arose and after 
the land became unrestricted the Secretary of the Interior had 
no duty or authority to sue to enforce the allottee’s rights 
against third persons. 

ARGUMENT 

I 

The judgment for defendant was properly entered by the 

court below because the case there was the same cause of 

action that was finally settled in the case of Jodie Ross v. 

Wilbur and the matter is therefore res adjudicata 

In the case of Jodie Ross v. Wilbur, in the Supreme Court 
of the District of Columbia, Law No. 789S8, the court, on 
February 19, 1931 (Tr. 44; Appellee’s App. 44), denied the 
plaintiff’s petition for a writ of mandamus to require the then 
Secretary of the Interior to place Jodie Ross in possession of 
the allotment which he had received because of his status as a 
Cherokee freedman (Tr. (3) 1-5; Appellee’s App. 31-35). No 
appeal was taken from the order dismissing the case after 
hearing and argument. The following elements of that case 
are identical with the present case: 

(1) The subject matter is the allotment of Jodie Ross (Tr. 
2,15,17; Tr. (3) 2; Appellee’s App. 21-24, 31-35). 

(2) Both suits are against the Secretary of the Interior 
(Tr. 1,14,17,40; Tr. (3) 1; Appellee’s App. 21, 31). 

(3) The pleadings of the former suit set forth the same 
circumstances and transactions which form the basis of the 
present suit (Tr. 1-4, 14-28; Tr. (3) 1-14; Appellee’s App. 
21-27, 31-43). 

(4) The relief sought in both cases is possession of the 
allotment selected for Jodie Ross on May 3, 1904. In the 
present suit, although there is no prayer in the petition (Ap¬ 
pellee’s App. 24), the appellant may be claiming in addition 
(1) that he should recover money instead of possession of 
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the allotment selected for him; (2) that no allotment was ever 
made to him and that he should recover an allotment of land 
or, in lieu thereof, a sum of money. 

The court below (Tr. 31; Appellee’s App. 30) in its opinion 
based final judgment for the defendant, the present appellee, 
on the ground that: 

The matters sought to be placed in issue here were 
definitely in issue before this court in the case cited 
[Jodie Ross v. Wilbur, Law No. 78988 in the Supreme 
Court of the District of Columbia] and were finally 
settled and determined in that case on the 19th day of 
February, 1931, in favor of the Secretary of the In¬ 
terior. 

There is no genuine issue on the point of res adjudi- 
cata, and this defense must prevail. 

The motion of the defendant for summary judgment 
is sustained and accordingly final judgment will be en¬ 
tered for the defendant. 

The court below in its opinion (Tr. 29; Appellee’s App. 28) 
states, however, that: 

The complaint does not clearly disclose the nature of 
the relief desired. On oral argument, Mr. Lewis, the 
coplaintiff, stated: “We want the Secretary of the In¬ 
terior held responsible for not putting Ross in posses¬ 
sion of this land. We do not want the land, we want 
the price of it. I want to make the Secretary of the 
Interior responsible for his negligence. We are asking 
that this court issue an order that the Secretary of the 
Interior carry out the mandate of Congress.” [Tr. 
(2) 5, 6.] 

If the only additional claim now made is for a money re¬ 
covery instead of possession of the allotment selected for Jodie 
Ross on May 3, 1904, this cause of action is exactly the same 
as that in the former suit and the cause of action is res ad judi¬ 
cata not only as to matters actually offered and proved, but 
as to every ground that might have been presented. Staley 
v. Espenlaub, 36 F. (2d) 91 (D. C. Kan., 1929) affirmed in 
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43 F. (2d) 98 (C. C. A. 10th, 1930), cert, denied, 283 U. S. 842 
(1931); Baltimore Steamship Co. v. Phillips, 274 U. S. 316 
(1927); Winship v. Ricketts, 32 F. (2d) 476 (C. C. A. 8th, 
1929); Grubb v. Public Utilities Commission of Ohio, 281 
U. S. 470 (1930); Chicot County Drainage District v. Baxter 
State Bank, 308 U. S. 371 (1940). The same facts that would 
in the present case determine whether a money recovery can 
be allowed were before the court in the earlier case and were 
the basis of the order dismissing the petition after hearing 
on the petition, answer, replication and argument (Tr. 44; 
Appellee’s App. 44). 

The claim that no allotment was made to Jodie Ross was 
not in issue in the former suit. In that suit he relied upon 
the selection that had been made for him and the validity of 
that selection was admitted. Subsequent arguments conclu¬ 
sively show that no recovery can be allowed on this theory 
whether or not such a claim is res ad judicata. We submit, how¬ 
ever, that even this claim is res adjudicata. United States v. 
California & Oregon Lumber Co., 192 U. S. 355 (1904); and 
above-cited cases. 

II 

The judgment for the defendant was properly entered by the 
court below because Jodie Ross ratified and accepted the 
selection for him of an allotment 

If it is assumed that the present claim is not for the allot¬ 
ment selected for Jodie Ross and that it is now claimed that no 
allotment was ever made to Jodie Ross, such a claim cannot 
be advanced because the selection of an allotment made for 
him by J. C. Dannenberg on May 3, 1904, was accepted and 
ratified by his bringing suit on the theory that he was entitled 
to possession of the land selected for him. Jodie Ross v. Wil¬ 
bur, supra (Tr. (3) 1-5; Appellant’s App. 31-35, 40-43). 

As the Supreme Court said in Robb v. Fos, 155 U. S. 13, 43 
(1894): 

* * * any decisive act by a party, with knowledge 
of his rights and of the facts, determines his election in 
the case of inconsistent remedies, and that one of the 
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most unequivocal methods of showing ratification of an 
agent’s act is the bringing of an action based upon such 
an act. 

In Walker v. L. Maxcy, Inc., 103 F. (2d) 24 (C. C. A. 5th, 
1939), a trustee in bankruptcy elected to treat contracts as 
valid and binding by suing on them and it was held that he 
could not repudiate his election to affirm them by later claim¬ 
ing that they were procured by fraud. 

Jodie Ross cannot ratify a transaction made for his benefit 
and later attempt to rescind it. Stuart v. Hayden, 169 U. S. 1, 
15 (1898); c/. Van Winkle v. Crowell, 146 U. S. 42 (1892). 

Ill 

The judgment for the defendant was properly entered by the 
court below because the court is without jurisdiction to give 
relief 

A. Allotment of land of the Cherokee Nation or payment from tribal funds 

is prohibited by act of Congress 

If, for the sake of argument, it is assumed that the appellant 
is entitled to an allotment, it is now impossible for the Secre¬ 
tary of the Interior to make one. Not only is there no act 
authorizing the Secretary of the Interior to make an allotment 
but section 1 of the act of Congress of June 18, 1934 (48 Stat. 
984), expressly forbids the making of allotments. This section 
provides: 

That hereafter no land of any Indian reservation, 
created or set apart by treaty or agreement with the 
Indians, Act of Congress, Executive order, purchase, or 
otherwise, shall be allotted in severalty to any Indian. 

Jodie Ross, as a freedman, could not have any greater rights 
than “any Indian” and, by the treaty of August 11, 1866 (14 
Stat. 799, Article IX), Cherokee freedmen were given only the 
same rights as Cherokee Indians. 

An additional reason for saying that it is impossible to make 
an allotment is that the commission charged with the responsi¬ 
bility and authority to do so is no longer in existence. Under 
direction of the Secretary of the Interior the Dawes Commis- 
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sion, which has long since dissolved, was charged with the “Ex¬ 
clusive jurisdiction * * * to determine all matters rela¬ 

tive to the appraisement and the allotment of lands” of the 
Five Civilized Tribes. Section 22. Cherokee Agreement of 
July 1,1902 (32 Stat. 716, 71S). 

Therefore, even if unallotted lands of the Cherokee Nation 
were available for allotment, the Secretary of the Interior is 
without power to cause any allotment whatever to be made 
to the appellant or to anyone else unless Congress specifically 
directs him to do so. 

Likewise if a money recovery is sought in lieu of allotment 
of land it is prohibited by act of Congress. The act of May 
24,1922 (42 Stat. 552, 575, 25 U. S. C. sec. 124), provides: 

No money shall be expended from Indian tribal funds 
belonging to the Five Civilized Tribes without specific 
appropriation by Congress. 

B. The United States and the Cherokee Nation are indispensable parties 
and neither can be sued without the consent of Congress, which has not 
been given 

If Jodie Ross claims money damages either for a failure of 
the Secretary of the Interior to place him in possession of the 
allotment validly made to him, or for not making an allotment 
to him (Tr. (2) 5, 6; Appellee’s App. 28), the only money that 
could be sought is money in the Treasury of the United States, 
either public funds or funds of the Cherokee Nation held in 
trust by the United States. 

In Haskins Bros. & Co. v. Morgenthau, 66 App. D. C. 178, 
85 F. (2d) 677 (1936), cert, denied, 299 U. S. 5S8, a decree dis¬ 
missing a bill was affirmed on the ground that to seek money 
in the United States Treasury from officers of the United 
States, even though the money was held in trust and not as 
public funds, was in effect a suit against the United States 
and could not be maintained. The court said: 

* * * The fact that the tax has been collected and 
deposited in the treasury by the collecting officials of 
the government renders the custodian of the fund im¬ 
potent to withdraw the money and disburse it unless 
and until directed to do so by an act of Congress or 
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until the United States shall submit to be sued to de¬ 
termine its disposition. 

Similarly, funds belonging to railroads ( Richmond F. & P. R. 
Co. v. MciCarl, 61 App. D. C. 290, 62 F. (2d) 203 (1932), cert, 
denied, 288 U. S. 615) or funds belonging to banks ( O'Connor 
v. Rhodes, 65 App. D. C. 21, 79 F. (2d) 146 (1935)), which 
were held in trust for them in the United States Treasury were 
considered public moneys in the sense that they were funds 
which the United States controlled and which, through an 
instrumentality of the United States created by Congress, they 
disbursed. The United States is charged with the duty of 
conserving such moneys. 

Whether an allotment or money are sought in the present 
suit, the suit is against the property of the United States or 
of the Cherokee Nation. Neither has been made a party, to this 
suit and neither can be sued without its consent. United 
States v. United States Fidelity and Guaranty Co., 309 U. S. 
506 (1940). 

IV 

The judgment for the defendant was properly entered by the 
court below because all obligations of any former Secretary 
of the Interior to Jodie Ross were fulfilled and the present 
Secretary of the Interior has no duty or obligation to him 

A. A valid allotment was made to Jodie Ross 

1. Selection by an attorney in. fact was 'permissible 

The record show’s (Tr. 1,15,21,22,24; Appellee’s App. 22,23, 
26) that Jodie Ross was enrolled by his father on April 15,1901, 
on the Cherokee Nation Freedmen Roll as No. 2829 and that on 
May 3, 1904, J. C. Dannenberg, as attorney in fact for Jodie 
Ross, selected an allotment and designated a homestead for 
him. 

Congress had provided for selection for those who did not or 
could not select their own allotment. Section 70 of the Chero¬ 
kee Allotment Act of July 1,1902 (32 Stat. 716, 726) , provided: 

Allotments may be selected and homesteads desig¬ 
nated # * * for prisoners, convicts * * * by 
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duly appointed agents under power of attorney; 
* * * but it shall be the duty of said [Dawes] Com¬ 

mission to see that said selections are made for the best 
interests of such parties. 

Therefore, although Jodie Ross was in prison, a selection 
could be and was validly made for him. 

2. Selection was uncontested within the 9-months period al¬ 
lowed for contest by section 69 of the Cherokee Agreement of 
July 1,1902, and therefore Jodie- Ross is now precluded from 
denying that a valid selection was made for him 

There has never been any contest of the selection of the allot¬ 
ment for Jodie Ross unless the present suit can be so con¬ 
sidered. Section 69 of the Cherokee Agreement of July 1, 1902 
(32 Stat. 716, 726), provides: 

After the expiration of nine months after the date of 
the original selection of an allotment by or for any citi¬ 
zen of the Cherokee tribe as provided in this Act, no 
contest shall be instituted against such selection, and as 
early thereafter as practicable patent shall issue therefor. 

After this period of contest has expired without contest the 
Secretary^ of the Interior cannot refuse to recognize the allottee’s 
title. Ballinger v. Frost, 216 U. S. 240 (1910). 

In United States v. Whitmire, 236 Fed. 474 (1916), an allot¬ 
ment was selected by a Cherokee freedman based on the false 
statement that he owned the improvements on the land and 
was therefore entitled to select that land. A contest was insti¬ 
tuted within the 9 months’ contest period but it was abandoned. 
The court held, in a later suit against the freedman, who tried 
to relinquish his selection, and the man to whom the freedman 
had conveyed before the 9 months’ contest period had expired 
and who knew of the false statements, that neither the Secre¬ 
tary of the Interior nor any subordinate officer had the right to 
cancel the allotment after the 9 months’ contest period had 
expired. 
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S. Jodie Ross accepted his allotment and ratified its selection 

Even if doubt existed as to the validity of the allotment to 
Jodie Ross, such doubt was dissolved when Jodie Ross ratified 
the selection made in his behalf by bringing the action of Jodie 
Ross v. Wilbur, at Law No. 78988, in the Supreme Court of the 
District of Columbia, based on the position that a valid allot¬ 
ment had been made to him (Tr. (3) 1-5; Appellee’s App. 31- 
35, 40-43). See Point II of the Argument of this brief, page 8. 

J+. The issuance of patents was unnecessary to give Jodie Ross 
the right to convey his allotment or to sue to protect it 

Congress specifically provided by section 19 of the act of 
April 26,1906 (34 Stat. 137,144): 

* * * That conveyance heretofore made by mem¬ 

bers of any of the Five Civilized Tribes subsequent to 
the selection of allotment and subsequent to removal of 
restriction, where patents thereafter issue, shall not be 
deemed or held invalid solely because said conveyances 
were made prior to issuance and recording or delivery of 
patent or deed * * *. 

In Mullen v. United States, 224 U. S. 448 (1912), a convey¬ 
ance made prior to issuance of patent was sustained. In 
Thomason v. Wellman & Rhoades, 206 Fed. 895 (C. C. A. 8th, 
1913), the Court said that the allottee had done all that the 
law required of her by making her selection and the fact that 
the application was subject to contest for a period of nine 
months in no way affected her equitable interest in the land 
selected. Likewise, in Godfrey v. Iowa Land & Trust Co., 21 
Okla. 293, 95 Pac. 792 (1908), it was held that the issuance of 
patent was not discretionary because selection and designation 
gave the allottee an absolute and indefeasible right and after 
restrictions were removed he could alienate his interest. See 
also United States v. Dowden, 194 Fed. 475 (E. D. Okla., 1911). 

In Wood v. Gleason, 140 Pac. 418, 419 (Okla., 1913), the 
court said: 

Moreover, the mere ministerial act of delivering the 
patents cannot be said to affect or change any legal right 
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acquired by the Indians by virtue of the acts of Congress 
or their agreements with the government, for it is well 
settled that, when a patent is issued to the lands thus 
acquired, it relates back to the inception of the right of 
the patentee. * * * 

The title thus vesting in Jodie Ross upon the selection of his 
allotment on May 3, 1904, which was never contested, was a 
sufficient title upon which to sustain an action of ejectment. 
Sorrels v. Jones , 26 Okla. 569, 110 Pac. 743 (1910). 

B. All further obligation of the Secretary of the Interior was ended by the 
removal of restrictions from the land allotted to Jodie Ross 

1. The land became unrestricted 

The surplus allotment became unrestricted immediately 
upon selection. The act of April 21, 1904 (33 Stat. 189, 204), 
was in effect on the date of selection of the allotment for Jodie 
Ross on May 3, 1904. This act removed: 

* * * all the restrictions upon the alienation of 

lands of all allottees of either of the Five Civilized 
Tribes of Indians who are not of Indian blood, except 
minors. * * * except as to homestead * * *. 

Jodie Ross was enrolled as an adult freedman of the Chero¬ 
kee Tribe which is one of the Five Civilized Tribes (Tr. 1, 
15, 21, 22. 24; Appellee’s App. 22, 26). As a freedman Jodie 
Ross came within the description of allottees “not of Indian 
blood.” Lowe v. Fisher, 223 U. S. 95 (1912) ; United States v. 
Whitmire, 236 Fed. 474 (1916); Turner v. Fisher, 222 U. S. 
204 (1911); Goat v. United States, 224 U. S. 458 (1912). 
The allottee cannot dispute the correctness of that enroll¬ 
ment because section 3 of the act of May 27, 1908 (35 Stat. 
312, 313), stated: 

That the rolls of citizenship and of freedmen of the 
Five Civilized Tribes * * * shall be conclusive 
evidence as to the quantum of Indian blood of any en¬ 
rolled citizen or freedman of the said tribes * * * 
and the enrollment records of the Commissioner to the 
Five Civilized Tribes shall hereafter be conclusive evi¬ 
dence as to the age of said citizen or freedman. 
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Therefore, restrictions were removed from the surplus allot¬ 
ment of Jodie Ross immediately upon selection. 

With regard to the homestead lands, under the terms of 
section 1 of the act of May 27, 1908 (35 Stat. 312) (Appel¬ 
lee’s App. 20), restrictions on this part of the allotment of Jodie 
Ross were not removed until 60 days after May 27,1908, that is, 
on July 26,1908. 

The removal of restrictions by act of Congress under the 
above-cited statutes was valid. Benadum v. Armstrong , 44 
Okla. 637, 146 Pac. 34 (1915); Goat v. United States, supra; 
Williams v. Johnson, 239 U. S. 41* (1915). 

2. The Secretary of the Interior is not under a duty to protect ; 
an Indian against the loss of unrestricted property 

The Cherokee Allotment Agreement of July 1, 1902, section 
21 (32 Stat. 716, 718), provided that— 

* * * the United States Indian agent for the 

Union Agency shall, upon the direction of the Secretary 
of the Interior, upon the application of the allottee, place 
him in possession of his allotment, and shall remove ; 
therefrom all persons objectionable to him * * *. 

This provision clearly is without application in the case of 
Jodie Ross because he was given title to an allotment and the j 
land became unrestricted before any adverse claims were made 
against it. There were no adverse claims against either the j 
surplus or the homestead lands before or at the time of selec¬ 
tion or at any time before either tract became unrestricted. 
There is no duty on the Secretary of the Interior to sue in 
behalf of a member of the Five Civilized Tribes to protect 
unrestricted property. Removal of restrictions terminates the 
control of the Secretary of the Interior and thereafter title j 
and possession of land may be protected by the owner’s suit 
in the appropriate court, usually in the State where the land 1 
is situated. Larkin v. Paugh, 276 U. S. 431 (1928); United 
States v. Waller, 243 U. S. 452 (1917). Cf. Deming Invest- I 
ment Co. v. United States, 224 U. S. 471 (1912). j 

441108—42 - 3 [ 
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CONCLUSION 

For these reasons, the judgment of the District Court 
should be affirmed. 

Respectfully submitted. 

Nathan R. Margold, 

Solicitor, Department of the Interior, 

L. T. Bennett, Jr., 

Assistant Solicitor, Department of the Interior, 

Both of Washington, D. C. 

Attorneys for Appellee, Harold L. Ickes, 

Secretary of the Interior. 


APPENDIX 
I. Statutes and Treaties 


The pertinent provisions of the Cherokee Agreement of 
July 1, 1902 (32 Stat. 716), are: 

Sec. 11. There shall be allotted by the Commission 
to the Five Civilized Tribes and to each citizen of the 
Cherokee tribe, as soon as practicable after the ap¬ 
proval by the Secretary of the Interior of his enroll¬ 
ment as herein provided, land equal in value to one 
hundred and ten acres of the average allottable lands 
of the Cherokee Nation, to conform as nearly as may 
be to the areas and boundaries established by the Gov¬ 
ernment survey, which land may be selected by each 
allottee so as to include his improvements. 

Sec. 13. Each member of said tribe shall, at the time 
of the selection of his allotment, designate as a home¬ 
stead out of said allotment land equal in value to forty 
acres of the average allottable lands of the Cherokee 
Nation, as nearly as may be, which shall be inalien¬ 
able during the lifetime of the allottee, not exceeding 
twenty-one years from the date of the certificate of 
allotment. Separate certificate shall issue for said 
homestead. During the time said homestead is held 
by the allottee the same shall be nontaxable and shall 
not be liable for any debt contracted by the owner 
thereof while so held by him. 

Sec. 14. Lands allotted to citizens shall not in any 
manner whatever or at any time be encumbered, taken, 
or sold to secure or satisfy any debt or obligation, or be 
alienated by the allottee or his heirs, before the expira¬ 
tion of five years from the date of the ratification of 
this Act. 
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Sec. 15. All lands allotted to the members of said 
tribe, except such land as is set aside to each for a 
homestead as herein provided, shall be alienable in five 
years after issuance of patent. 

Sec. 16. If for any reason an allotment should not 
be selected or a homestead designated by or on behalf 
of any member of the tribe, it shall be the duty of said 
Commission to make said selection and designation. 

Sec. 18. It shall be unlawful after ninety days after 
the ratification of this Act by the Cherokees for any 
member of the Cherokee tribe to inclose or hold pos¬ 
session of, in any manner, by himself or through 
another, directly or indirectly, more lands in value than 
that of one hundred and ten acres of average allottable 
lands of the Cherokee Nation, either for himself or for 
his wife, or for each of his minor children, if members 
of said tribe; and any member of said tribe found in 
such possession of lands, or having the same in any 
manner inclosed, after the expiration of ninety days 
after the date of the ratification of this Act shall be 
deemed guilty of a misdemeanor. 

Sec. 21. Allotment certificates issued by the Dawes 
Commission shall be conclusive evidence of the right 
of an allottee to the tract of land described therein, and 
the United States Indian agent for the Union Agency 
shall, under the direction of the Secretary of the In¬ 
terior, upon the application of the allottee, place him 
in possession of his allotment, and shall remove there¬ 
from all persons objectionable to him, and the acts of 
the Indian agent hereunder shall not be controlled by 
the writ or process of any court. 

Sec. 22. Exclusive jurisdiction is hereby conferred 
upon the Commission to the Five Civilized Tribes, un¬ 
der the direction of the Secretary of the Interior, to 
determine all matters relative to the appraisement and 
the allotment of lands. 

Sec. 69. After the expiration of nine months after 
the date of the original selection of an allotment by 
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or for any citizen of the Cherokee tribe as provided 
in this Act, no contest shall be instituted against such 
selection, and as early thereafter as practicable patent 
shall issue therefor. 

Sec. 70. Allotments may be selected and homesteads 
designated for minors by the father or mother, if citi¬ 
zens, or by a guardian, or curator, or the administrator 
having charge of their estate, in the order named; and 
for prisoners, convicts, aged and infirm persons, and 
soldiers and sailors of the United States on duty out¬ 
side of the Indian Territory, by duly appointed agents 
under power of attorney; and for incompetents by 
guardians, curators, or other suitable persons akin to 
them; but it shall be the duty of said Commission to 
see that said selections are made for the best interests 
of such parties. 

The pertinent provisions of the act of April 21. 1904 (33 

Stat. 1S9, 204), are: 

* * * And all the restrictions upon the alienation 

of lands of all allottees of either of the Five Civilized 
Tribes of Indians who are not of Indian blood, except 
minors, are, except as to homesteads, hereby removed, 
and all restrictions upon the alienation of all other 
allottees of said tribes, except minors, and except as 
to homesteads, may, with the approval of the Secretary 
of the Interior, be removed under such rules and regula¬ 
tions as the Secretary of the Interior may prescribe, 
upon application to the United States Indian agent at 
the Union Agency in charge of the Five Civilized Tribes, 
if said agent is satisfied upon a full investigation of each 
individual case that such removal of restrictions is for 
the best interest of said allottee. The finding of the 
United States Indian agent and the approval of the 
Secretary of the Interior shall be in writing and shall 
be recorded in the same manner as patents for lands 

■ 

are recorded. 
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The pertinent provisions of the act of May 27. 1908 (35 
Stat. 312), are: 

Be it enacted by the Senate and House of Represented 
tives of the United States of America in Congress assem¬ 
bled, That from and after sixty days from the date of 
this Act the status of the lands allotted heretofore or 
hereafter to allottees of the Five Civilized Tribes shall, 
as regards restrictions on alienation or incumbrance, be 
as follows: All lands, including homesteads, of said al¬ 
lottees enrolled as intermarried whites, as freedmen, and 
as mixed-blood Indians having less than half Indian 
blood including minors shall be free from all restrictions. 
All lands, except homesteads, of said allottees enrolled 
as mixed-blood Indians having half or more than half 
and less than three-quarters Indian blood shall be free 
from all restrictions. All homesteads of said allottees 
enrolled as mixed-blood Indians having half or more 
than half Indian blood, including minors of such degrees 
of blood, and all allotted lands of enrolled full-bloods, 
and enrolled mixed-bloods of three-quarters or more 
Indian blood, including minors of such degrees of blood, 
shall not be subject to alienation, contract to sell, power 
of attorney, or any other incumbrance prior to April 
twenty-sixth, nineteen hundred and thirty-one, except 
that the Secretary of the Interior may remove such re¬ 
strictions, wholly or in part, under such rules and regu¬ 
lations concerning terms of sale and disposal of the 
proceeds for the benefit of the respective Indians as he 
may prescribe. The Secretary of the Interior shall not 
be prohibited by this Act from continuing to remove re¬ 
strictions as heretofore, and nothing herein shall be 
construed to impose restrictions removed from land by 
or under any law prior to the passage of this Act. No 
restriction of alienation shall be construed to prevent 
the exercise of the right of eminent domain in condemn¬ 
ing rights-of-way for public purposes over allotted lands, 
and for such purposes sections thirteen to twenty-three, 
inclusive, of an act entitled, “An act to grant the right of 
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way through Oklahoma Territory and the Indian Ter¬ 
ritory to the Enid and Anadarko Railway Company, 
and for other purposes/’ approved February twenty- 
eighth, nineteen hundred and two (Thirty-second Stat¬ 
utes at Large, page forty-three), are hereby continued 
in force in the State of Oklahoma. 

Sec. 3. That the rolls of citizenship and of freedmen 
of the Five Civilized Tribes approved by the Secretary 
of the Interior shall be conclusive evidence as to the 
quantum of Indian blood of any enrolled citizen or 
freedman of said tribes and of no other persons to de¬ 
termine questions arising under this Act and the en¬ 
rollment records of the Commissioner to the Five Civil¬ 
ized Tribes shall hereafter be conclusive evidence as to 
the age of said citizen or freedman. 

* * * * # 

II. Selected Pleadings, Opinion and Judgment in the 

Court Below 

A. Petition of Jodie Ross ( Tr . 1-4) 

The President, Greetings: 

IN THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 

Jodie Ross, 2165 5th Ave., Charles Lewus, 2109 7th Ave., 
New York, N. Y.. petitioners 

Vs. 

United States Office of Interior, Harold L. Ikes, 

RESPONDENT 

Filed May 27. 1940. Charles E. Stewart, Clerk 

Petition at Law—No. 7114, Called Under 32 Stat. 716, To 
Determine United States Guardianship 

United States Guardianship 

1. This action is caused by and on the part of the agents 
of the United States issuing a denial of an inevitable guard¬ 
ianship in connection with a Cherokee Indian allotment. 
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2. While we will endeavor to brief our ease and at the 
same time present concise questions of law and facts on which 
the opposition afforded here by the plaintiff is based. 

3. The main question here originated out of the interpreta¬ 

tion of definite prescribed laws in connection with the allot¬ 
ment of Cherokee Indian Lands. The law in reference thereto 
was ratified August 7, 1902. (32 Statute 716.) 

4. In the ratification here mentioned, the Cherokees adopted 
and incorporated into that tribe all persons of Negro blood 
then living in their dominion; it was a well known fact that 
such persons contained no quantum of Indian blood, never¬ 
theless the treaty by which the United States was obligated 
as much to the Negro members as it was obligated to the full- 
blood Cherokee Indians became verified law. 

5. There was a roll made containing all of the eligible Negro 
members known as freedman; on this roll the name of Jodie 
Ross appears thereby acquiring rights to an allotment of land. 
(30 Stat. 62; Chap. 3. 487.) Placed on Roll 2S29 Census 
Card 451. 

6. Three (3) years after the plaintiff, petitioner herein, was 
placed on the eligible Roll he was convicted of burglary in the 
Month of June 1900. For said crime he was sentenced to 
prison for fifteen (15) years in the United States Court setting 
at Muscogee, I. T. 

7. The plaintiff, Jodie Ross, was immediately sent out of 
the Territory to Columbus, Ohio, where he, under the United 
States criminal guardianship, remained without one minute of 
freedom until February 1910. 

8. The Department of the Interior supported by the Depart¬ 
ment of Justice falsely claim that Jodie Ross, from his cell in 
Columbus, Ohio, by Power of Attorney, selected his own al¬ 
lotment on May 3, 1904; and designated and caused to be 
placed on the United States Indian Agency Records, ninety 
(90) acres of surplus land, and only twenty (20) acres as his 
homestead out of the average 110 acres of the allotable lands. 

9. The Departments we desire to question further claim the 
principal petitioner herein by power of attorney or parential 
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guardianship from his cell in Columbus, Ohio; leased, bar¬ 
gained and conveyed, all on May 20, 1904, his title in the 
enlarged ninety-acre surplus, which is described as NE*4 and 
NWy 4 of SEVi of Sec. 11. TWP. 10 N. R. 19 East. (Note 
Sec. 70.) 

10. And designated 20 acres or half of a homestead. De¬ 
scribed as the West y> of SE 1 /* of SE 1 /* of Sec. 33 TWP. 28 
N. R. 21 East. This 20 acres is inferior when compared with 
the surplus previously described. W’e note all transactions in 
connection with allotted lands are dated from certification. 
Since the sale proceeded the certification; Franklin V. Lynch 
(233 U. S. 269). Actions of ejectment could not have prevailed 
even if the plaintiff had been free. 

11. The certifications by law should not have been issued 
before nine months after selection; 24 days in this case, yet 
seven (7) days after these Departments accepted the warranty 
deed. This causing the breaking of its own promulgated 
Rules in connection with the nine (9) months contest period. 
(Note Sec. 69.) 


SUMMARY OK INTERIOR CLAIMS 

12. Four years after plaintiff was stationed in Ohio; the al¬ 
lotment was selected May 3, 1904; sold by some body May 20, 
1904; certificates issued May 27. 1904. seven days after the 
Warranty Deed granted by the plaintiff then in the United 
States penitentiary in Columbus. Ohio. The surplus portion 
of lands was enlarged. The homestead lands cut in half, and 
more than a hundred miles from the main body or 90 acres 
designated as surplus lands. The Power on which an action 
of ejectment could have been maintained never was issued in 
this case because the land certificates issued after the guardians 
had officially accepted the sale. (Note Secs. 13, 14, 16.) 

13. The petitioner swears and can prove that he had no 
knowledge, official or other wise, of these transactions herein 
mentioned until his disability was removed. 

14. In the face of these undisputable facts, the agents un¬ 
hesitatingly claim that the conviction and sentence of Jodie 
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Ross did not exempt him from legislation enacted into Law 
during such disability; and that any and all acts of the Con¬ 
gress affecting the status of free allottees applied to him in the 
United States penitentiary the same as it did to other Cherokee 
Citizens. (Note Sec. 70.) 

15. Such statements do not come within purview of Choate 
vs. Trapp decision (224 U. S. 605). Since the plaintiff was 
not a United States citizen at the time, the inevitable question 
here is just how and on what authority a fee patent could have 
been issued. 

16. Now if the Departments here in question claim a fee 
simple patent lawfully issued in this case, the advocation of 
such would make it clear that the United States had and is. 
while attempting to fulfill a contracted obligation, denying 
the inevitable trust that did issue under the circumstances; and 
further 

17. The marriage condition of the agreement which belong 
to the allottee as much as the land itself. (United States vs. 
Benewah County. Idaho. 200 Fed. 62S.) 

Jodie Ross. 

Jodie Ross. 

Charles Lewis. 

Charles Lewis. 

Petitioners In proper person. 

Cm' of Washington, 

District of Columbia, ss: 

I do solemnly swear that I have read the aforegoing petition 
by me subscribed and understand the contents thereof; that 
those facts stated therein as to my own personal knowledge 
I know to be true. 

Jodie Ross. 

Sworn to before me this .... day of May 1940. 


Notary Public, D. C. 
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B. Answer of Harold L. Ickes, Secretary of the Interior 

(Tr . 14-17) 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Jodie Ross, Charles Lewis, plaintiffs 

v. 

Harold L. Ickes, Secretary, V. S. Department of the 

Interior, defendant 

Civil Action No. 7114. Filed July 20.1940. Charles E. Stewart, 

Clerk 

ANSWER 

In answer to the allegations of the complaint in the above- 
entitled cause: 

1. Defendant denies the allegations of Paragraph 1. 

2. Defendant states that he can neither admit nor deny 
the statements of Paragraph 2. 

3. Defendant admits the allegations of Paragraph 3, but 
further states that additional statutes are applicable. 

4. Defendant admits the allegations of Paragraph 4. 

5. Defendant admits the allegations of Paragraph 5. 

6. On information and belief, defendant admits the allega¬ 
tions of Paragraph 6. 

7. On information and belief, defendant admits the allega¬ 
tions of Paragraph 7. 

S. Defendant denies the allegations of Paragraph 8. 

9. Defendant denies the allegations of Paragraph 9. 

10. Defendant denies the allegations of Paragraph 10, ex¬ 
cept that he admits that 20 acres described as the of the 
SE 1 /* of the SE 1 /^, sec. 33, T. 28 N.. R. 21 E., was designated 
as the homestead allotment. 

11. Defendant denies the allegations of Paragraph 11. 

12. Defendant denies all the allegations of Paragraph 12, 
except that he admits that the allotment was selected May 3, 
1904, sold May 20, 1904, certificates issued May 27, 1904, 
seven days after the warranty deed w’as granted by the plain- 
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tiff, then in the United States penitentiary in Columbus., 
Ohio. 

13. Defendant is without knowledge or information that 
would allow him to admit or deny the allegations of Para¬ 
graph 13. 

14. Defendant admits the allegations of Paragraph 14. 

15. Defendant denies the allegations of Paragraph 15. 

16. Defendant denies the allegations of Paragraph 16. 

17. Defendant states that he can neither admit nor deny the 
statements of Paragraph 17. 

In further response to the complaint: 

IS. Defendant states that the plaintiff. Jodie Ross, is an 
enrolled Cherokee Freedman, having been duly and regularly 
enrolled by the Dawes Commission at the instance and re¬ 
quest of his father. Joseph Ross: that on May 3. 1904. plaintiff 
was duly allotted from the lands belonging to the Cherokee 
Tribe of Indians, as his surplus and homestead laud, the 70 
acres described in Kxhibit A of this Answer, the same having 
been selected by J. C. Dannenberg. his attorney in fact; that 
patents thereto were issued by the principal chief of the Chero¬ 
kee Nation on September IS. 190s. approved by the Secretary 
of the Interior on December 11. 190s. duly recorded in the rec¬ 
ords of the Dawes Commission at Muskogee. Oklahoma, on 
December IS. 190S. and on May 17. 1909. delivered by reg- 


isteied mail to .Joseph Ross, father of plaintiff. Co 
applieation tot allotment, census card, tin* material 
the approved roil ot ( la rokee hreedmen showing 
mem and allotment of plaintiff, and the albumen: 
the surplus allotment and for the homestead ail< 
hereto attached as Kxhibits A. H. ('. and D (2) am 


uos of the 
portion ot 
he enroll- 
deeds for 
; incut are 
are incor¬ 


porated herein by reference. 

19. Defendant further state* that on Mav 29. 1994. accord¬ 


ing to the? record of warranty deeds in the office of the County 
Clerk of Muskogee County. Oklahoma, the county wherein 


the surplus land of plaintiff is situated, plaintiff made, exe¬ 
cuted. and delivered a warranty deed covering the 50 acres 


described in the petition, purporting to convey 
fee simple, to \\ . R. baton. Trustee, in eonsidt 


'he same, in 
ation of the 
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sum of §250 to plaintiff in hand paid. A copy thereof is hereto 
attached as Exhibit E and is made a part hereof. 

20. Defendant further states that thereafter the said Eaton, 
Trustee, conveyed said tract to the Cherokee Townsite and 
Loan Company, a corporation; that practically all of said tract 
was duly platted into town lots and included in the town site 
of Porum, Muskogee County, Oklahoma, as provided by law, 
which said lots have been conveyed and reconveyed, and are 
now owned and claimed by divers and sundry persons. 

21. Defendant also states that on June 10. 1020. plaintiff, 
Jodie Ross, executed and delivered to one Lulu Bell, for a 
good and valuable consideration, his quitclaim deed, releas¬ 
ing. relinquishing, and conveying all his claim of title to 40 
acres of said tract, to wit. the XE'/i of the SK! i of sec. 11. 


T. 10 X., R. 10 E.. in Muskogee County. Oklahoma. A copy 
of said deed is hereto attached as Exhibit F and is incorpor¬ 
ated herein by reference. 

22. Defendant states that by the act of Congress of April 

21. 1004 (33 Stat. 204). "all the restrictions upon the aliena¬ 
tion of lands of all allottees of either of the Five Civilized 
Tribes of Indians who are not of Indian blood, except minors, 
are, except as to homesteads, hereby removed * * 

that plaintiff was not a minor at any of the times material to 
the issues herein, and is not of Indian blood, but is of Xegro 
blood; that the Cherokee Indians compose one of the Five 
Civilized Tribes; and that on and after the date of the en¬ 
actment of April 21, 1904. the surplus lands allotted to Jodie 
Ross became subject to alienation free from all Federal re¬ 
strictions. 

22-a: Defendant states that by an act of Congress of May 
27. 190$ (35 Stat. 312). all restrictions on the homestead 
allotment of Jodie Ross were removed. 

23. Defendant states that in the case of United States ex 
ret. Ross v. Wilbur, Secretary of the Interior , Law Xo. 789.88, 
which was filed in this C ourt on December 11. 1930, the same 
plaintiff as herein filed against the Secretary of the Interior 
the identical claim here presented. After hearing, judgment 
was entered for the defendant. Xo appeal was taken from 
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that judgment. Defendant therefore states that this con¬ 
troversy is res adjudicate. 

Wherefore, defendant prays that the complaint be dis¬ 
missed. that judgment be entered for defendant and that 
costs be assessed against the plaintiffs. 

Frederic L. Kirgis, 

Frederic L. Kirgis, 

Acting Solicitor, Department of the Interior, 

H. Byron Mock, 

H. Byron Mock, 

Assistant Solicitor, Department of the Interior, 

Attorneys for Defendant. 

C. Opinion of the Court Below ( Tr . 29-31 ) 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Jodie Ross, f.t al., plaintiffs 
vs. 

Harold L. Ickes, Secretary, U. S. Department of the 

Interior, defendant 

Civil Action No. 7114, Filed June 6, 1041. Charles E. Stewart, 

Clerk 

The plaintiff. Jodie Ross, is an enrolled Cherokee Freedman. 
On May 3, 1904, he was duly allotted certain land from that of 
the Cherokee Tribe of Indians as and for his surplus and home¬ 
stead. Patent to these lands was duly issued by the principal 
Chief of the Cherokee Nation September 18,1908 and approved 
by the Secretary of the Interior December 11, 1908. The 
patent was recorded and, subsequently, on May 17, 1909, de¬ 
livered by registered mail to the father of the plaintiff. 

- The complaint does not clearly disclose the nature of the 
relief desired. On oral argument, Mr. Lewis, the co-plaintiff, 
stated: “We want the Secretary of the Interior held responsible 
for not putting Ross in possession of this land. We do not want 
the land, we want the price of it. I want to make the Secretary 
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of the Interior responsible for his negligence. We are asking 
that this court issue an order that the Secretary of the In¬ 
terior carry out the mandate of Congress.” (R. 6) 

It appears from the pleadings and exhibits on file that on the 
20th day of May, 1904, the plaintiff by warranty deed conveyed 
the surplus land, so allotted him on May 3. 1904, to one W. R. 
Eaton. Trustee, in fee simple, and that Eaton. Trustee, con¬ 
veyed the same thereafter to the Cherokee Townsite and Loan 
Company, a corporation. Practically all of the land so con¬ 
veyed was later platted into town lots and included in the town 
site of Porum. Muskogee County, Oklahoma, and these lots are 
now owned and claimed by divers persons. 

At the time of the allotment and also at the time of the con¬ 
veyance to Eaton, Trustee, the plaintiff was confined in a Fed¬ 
eral penitentiary undergoing a sentence of fifteen years for a 
felony committed in the Northern District of Indian Territory. 
He remained in custody until the 5th day of February , 1910. 

After his release from the penitentiary, the plaintiff, on the 
10th day of June, 1920, executed his quit claim deed to one Lula 
Bell to forty acres of said tract. 

The plaintiffs contend that Jodie Ross did not execute the 
warranty deed to Eaton, Trustee. 

As an affirmative defense, the defendant alleges that the 
matter in controversy is res ad judicata by reason of a decision 
of this court in the case of United States ex rel. Ross v. Wilbur, 
Secretary of the Interior, Law No. 78,988, fiied December 11, 
1930, wherein the plaintiff sought a writ of mandamus directed 
to the then Secretary of the Interior, “commanding him to di¬ 
rect the Indian Agent for the Union Indian Agency, or his 
proper agent or subordinate, to place your petitioner in posses¬ 
sion of his hereinbefore described lands, and to remove all tres¬ 
passers therefrom.” A rule to show cause was issued and the 
defendant Wilbur, the then Secretary of the Interior, filed his 
answer and response thereto. 

After a hearing on the petition, answer and response to the 
rule, replication and joinder in issue together with the ex¬ 
hibits, the court on the 19th day of February, 1931, discharged 
the rule and dismissed the petition. 
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The case is now before the court on the plaintiff’s motion for 
summary judgment and the defendant’s motion for judgment 
on the pleadings and for summary judgment. 

The matters sought to be placed in issue here were definitely 
in issue before this court in the case cited and were finally 
settled and determined in that case on the 19th day of Feb¬ 
ruary, 1931, in favor of the Secretary of the Interior. 

There is no genuine issue on the point of res adjudicata, and 
this defense must prevail. 

The motion of the defendant for summary judgment is sus¬ 
tained and accordingly final judgment will be entered for the 
defendant. 

0. R. Luhring, 

Justice. 

June 6, 1941. 

D. Judgment Entered for Defendant in the Court Below 

(2Y. 82) 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Jodie Ross, Charles Lewis, plaintiffs 

v. 

Harold L. Ickes, Secretary, U. S. Department of the 

Interior, defendant 

Civil Action No. 7114, Filed June 9, 1941, Charles E. Stewart, 

Clerk 

FINAL JUDGMENT 

The above-entitled cause having come on to be heard at 
this time and the matter having been carefully considered, the 
Court being fully advised in the premises, it is hereby 

Adjudged this 9 day of June 1941 that defendant’s motion 
for summary judgment be, and the same hereby is, granted; 
and it is further 

Adjudged that final judgment for the defendant be, and the 
same hereby is, granted. 

0. R. Luhring, 

Justice. 
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III. Petition, Answer, Replication, and Order Dismissing 
Petition in Case of Jodie Ross v. Wilbur 

A. Petition of Jodie Ross ( Tr . ( 8 ) 1-5) 

IN THE SUPREME COURT OF THE DISTRICT OF 
COLUMBIA HOLDING A DISTRICT COURT 

The United States of America, Ex Relatione, Jodie Ross, 
613 F Street NW., petitioner 
vs. 

Ray Lyman Wilbur, United States Secretary of the 
Interior, respondent 

At Law No. 78988, Filed Dec. 11,1930, Frank E. Cunningham, 

Clerk 

petition for peremptory writ of mandamus 

To the Supreme Court of the District of Columbia, holding a 
District Court: 

The petition of Jodie Ross respectfully represents to the 
Court as follows: 

1. That he is a citizen of the United States, temporarily 
domiciled in the District of Columbia, and files this suit in his 
own right as will more fully hereinafter appear. 

2. That the respondent, Ray Lyman Wilbur, is the Secre¬ 
tary of the Department of Interior of the United States of 
America, and is sued in such official capacity as will more fully 
hereinafter appear. 

3. That your petitioner was, during to-wit the year 1897 
duly enrolled as a Freedman of the Cherokee Tribe or Nation 
of Indians; that prior to the year 1900 he resided at Tehle- 
quah, Oklahoma; that thereafter, during to-wit the year of 
1900 your petitioner was convicted by a Court of competent 
jurisdiction, in the Indian Territory, of the United States, of 
the crime of burglary, and sentenced to serve fifteen years in 
the penitentiary; immediately thereafter your petitioner was 
transferred from the Indian Territory to the Ohio State Peni¬ 
tentiary at Columbus, Ohio, to commence to serve the afore¬ 
said sentence; that thereafter your petitioner was transferred 
by the United States Department of Justice to the Federal 
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Penitentiary at Atlanta, Georgia, where he served the latter 
part of his aforesaid sentence; that on to-wit on the 5th day 
of February 1910, your petitioner was finally discharged from 
the Atlanta Penitentiary; that immediately after his release 
from the said Atlanta Penitentiary, your petitioner returned 
to his home at Tahlequah, Oklahoma; that on his arrival at his 
said home he learned for the first time that he had been allotted 
certain lands by virtue of the Cherokee Treaty (32 Stat. 716) 
of July 1, 1902; which was ratified by the Cherokee Nation on 
August 7, 1902; as will more fully appear from a photostatic 
copy of an allotment deed hereto annexed and prayed to be 
considered a part hereof, marked exhibit “A”; that your peti¬ 
tioner then received the said allotment Deed for the first time. 
Further, your petitioner’s father had received the said Allot¬ 
ment Deed from the Principal Indian Chief of the Cherokee 
Nation, and kept the same in the personal effects of your peti¬ 
tioner until his said return home from his late incarceration 
in the Federal Penitentiary in Atlanta, Georgia; that your 
petitioner thereafter after receiving the said Allotment Deed 
inquired of the Officials of the Indian Bureau as to the where¬ 
abouts of his aforesaid lands, and that said officials of the In¬ 
dian Bureau told him a fictitious location; that your peti¬ 
tioner after many days of diligent effort on his part, finally 
located the said lands as described in the said Allotment Deed ; 
that your petitioner later was informed that the town of 
Porum, Oklahoma, had been built upon your petitioners said 
allotment; and that there were many buildings erected on the 
said land and occupied by numerous persons; that your peti¬ 
tioner then requested both orally and in writing the Indian 
Bureau authorities to assist him in gaining the aforesaid lands 
and that all aid and assistance was refused him; that there¬ 
after during to-wit the month of September 1911, your peti¬ 
tioner filed suit in the Oklahoma State Courts to gain possession 
of his aforesaid lands, that the aforesaid suit came on to be 
heard from time to time but was never heard on the merits; 
that thereafter during to-wit the year of 1927 the suit in the 
State Court was discontinued and your petitioner filed suit in 
the United States District Court for the Eastern District of 
Oklahoma to gain possession of his aforesaid lands, being case 
number 3607; that this cause of action has never been heard; 
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that during the year of 1928 your petitioner took up the matter 
of his lands with the Cherokee Council at Muskogee, Oklahoma, 
and was referred to Miss L. D. Starr, the Indian Field Clerk at 
Muskogee, Oklahoma; that after a conference with the said 
Miss L. D. Starr, your petitioner was informed that everything 
had been arranged by her as Field Clerk to put your petitioner 
in possession of his property and so certified your petitioner’s 
claim to the Probate Attorney of the Interior Department 
located at Muskogee, Oklahoma; that your petitioner then 
and there upon the certification of the said Field Clerk re¬ 
quested the said Probate Attorney to put your petitioner in 
possession of his aforesaid lands, and that the said Probate At¬ 
torney refused to act and that your petitioner thereafter ap¬ 
plied to the President of the United States and to the Interior 
Department for relief in the premises and was informed that 
the matter would receive prompt attention; (see exhibit “B” 
January 11, 1928, United States Interior Department to Jodie 
Ross), (see exhibit “C” June 28, 1929, United States Depart¬ 
ment of Interior to Jodie Ross), (see exhibit “D” July 22,1929, 
United States Department of Interior to Jodie Ross); that to 
date nothing has been done by the President of the United 
States, the Interior Department, or any of the agents acting 
on behalf of the United States Government to assist your 
petitioner in gaining possession of his aforesaid lands; that 
your petitioner is being unlawfully deprived of his aforesaid 
lands and that the United States, through the Secretary of the 
Interior, and his subordinates, the Indian Agent for the Chero¬ 
kee Tribe, the Commissioner of Indian Affairs, and his sub¬ 
ordinates and all of them have failed, refused and neglected 
to remove and still fail, refuse and neglect to remove the afore¬ 
said trespassers from your petitioners aforesaid land and to 
put your petitioner in possession of the said land as required 
by law (30- Statutes At Large, Page 507 the same being 
chapter 517, entitled an act for the protection of the people 
of the Indian Territory and for other purposes. That the 
United States shall put each allottee in possession of his allot¬ 
ment and remove all persons therefrom objectionable to the 
allottee); (Section 21, Act of Congress approved July 1, 1902, 
ratified by the Cherokee Nation August 7, 1902, 32 Stat. 716, 
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allotment certificates issued by the Dawes Commission shall 
be conclusive evidence of the right of the allottee to the tract 
of land described therein, and the United States Indian Agent 
for the Union Agency shall, under the direction of the Secre¬ 
tary of the Interior, upon the application of the allottee, place 
him in possession of his allotment, and shall remove there¬ 
from all persons objectionable to him, and the acts of the In¬ 
dian Agent hereunder shall not be controlled by the writ of 
process of any court. 

4. That your petitioner has made demand upon the Secretary 
of the Interior, respondent herein, to put him in possession of 
his aforesaid lands, but that the said Secretary has refused and 
neglected to act and the petitioner is advised and believes and 
therefore avers that any further efforts to procure voluntary 
action by the said Secretary would be useless. 

5. That your petitioner never received notice from the Agent 
of the Five Civilized Tribes, the Commissioner of Indian Af¬ 
fairs, or the Secretary of the Interior, or any subordinate agents 
of any of the aforementioned parties as to his allotment, nor 
did he receive from any of the aforementioned parties notice 
that anyone had been designated to act for him in his behalf, 
nor did he appoint anyone as his agent, attorney in fact, or to 
act for him in any capacity relative to the procuring, filing, 
accepting, or ratifying his allotment. (See Exhibit “E,” hereto 
annexed and prayed to be read as and considered a part 
hereof); and that the first knowledge of his allotment was the 
delivery of the aforesaid allotment Deed 26135; and that the 
United States Government through its duly authorized agents 
from the beginning of the Cherokee Treaty on July 1, 1902, 
and ratified August 7, 1902, unlawfully failed, refused, and 
neglected to place your petitioner in possession of his afore¬ 
said lands; and still unlawfully refuses and neglects to place 
your petitioner in possession of his aforesaid lands; and unlaw¬ 
fully refuses to deal or treat with your petitioner as the said 
treaty provides should be done. 

6. That your petitioner is without a remedy in the premises 
unless a writ of Mandamus is granted herein. 

Wherefore the premises considered your petitioner prays as 
follows: 
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1. That a writ of Mandamus may be issued, directed to the , 
respondent, Ray Lyman Wilbur, Secretary of the Department 
of the Interior of the United States, commanding him to direct 
the Indian Agent for the Union Indian Agency, or his other 
proper agent or subordinate to place your petitioner in pos¬ 
session of his hereinbefore described lands, and to remove all 
trespassers therefrom. 

2. That a rule may be issued requiring the respondent, Ray 
Lyman Wilbur, Secretary of the Interior, to show cause if any 
he has, on a day certain, why the writ of Mandamus may not 
be issued as herein prayed. 

3. For such other and further relief as the nature of the case 
may require and to the Court seem just and proper. 

Jodie Ross, 

Petitioner. 

Mortimer M. Harris, 

Mortimer M. Harris, 

Samuel Weisstein, 

Samuel Weisstein, 

Eustace V. Dench, 

Eustace V. Dench, 

James C. Thomas, 

James C. Thomas, 

613-F Street NW., Attorneys for Petitioner. 
Henry L. Johnson, Jr., 

Henry L. Johnson, Jr.. 

Charles W. C. Williams, 

Charles W. C. Williams, 

of counsel. 

District of Columbia, ss: 

I do solemnly swear that I have read the aforegoing and 
annexed petition by me subscribed and understand the con¬ 
tents thereof; that those facts stated therein as of my own 
personal knowledge I know to be true; and that those stated 
as upon information and belief I verily believe to be true. 

Jodie Ross. 

Subscribed and sworn to before me this 10th day of Decern- i 
ber, 1930. 

Samuel E. Lacy, 

Notary Public, D. C. 


36 


B. Ansvier of Ray Lyman Wilbur, Secretary of the Interior 

( Tr . (5) 6-9) 

IN THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 

The United States of America, ex relatione, Jodie Ross, 
613 F Street NW., petitioner 

v. 

Ray Lyman Wilbur, United States Secretary of the 
Interior, respondent 

At Law No. 7S988, Filed Jan. 7, 1931, Frank E. Cunningham, 

Clerk 

answer and response to the rule 

Comes now Ray Lyman Wilbur, Secretary of the Interior, 
and in response to. the rule upon him to show cause herein, and 
for his answer to the allegations of the petition, says: 

1. On information and belief he admits the allegations of 
Paragraph 1. 

2. He admits the allegations of Paragraph 2. 

3. (a) He denies each and every allegation of Paragraph 3 
except such as may be hereinafter specifically admitted. He 
admits that petitioner is an enrolled Cherokee Freedman, 
having been duly and regularly enrolled by the Dawes Com¬ 
mission at the instance and request of his father, Joseph Ross; 
admits that on May 3, 1904, petitioner was duly allotted 
from the lands belonging to the Cherokee Tribe of Indians, 
as his surplus land, the 50 acres described in Exhibit A to 
petition, the same having been selected by J. C. Dannen- 
berg, his attorney in fact; that patent thereto was issued by 
the principal chief of the Cherokee Nation on September 18, 
1908, approved by the Secretary of the Interior on December 
11, 1908, duly recorded in the records of the Dawes Commis¬ 
sion at Muskogee, Oklahoma, on December 18, 1908, and on 
May 17, 1909, delivered by registered mail to Joseph Ross, 
father of petitioner. Certified copies of the application for 
allotment, census card, and the material portion of the ap- 
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proved roll of Cherokee Freedmen showing the enrollment 
and allotment of petitioner are hereto attached as Exhibits 
A, B, and C, and each is hereby referred to and made a part 
hereof. 

He admits that petitioner resided at Tahlequah, in Indian 
Territory, now Oklahoma, prior to the year 1900, when he 
was convicted of a felony and sentenced by the United States 
Court for the Northern District of Indian Territory to serve 
a term of fifteen years in the United States penitentiary; 
that he was duly incarcerated, as alleged, and, on the oth day 
of February, 1910, discharged, whereupon he returned to his 
home at Tahlequah, Oklahoma. 

(b) He states, on information and belief, that on May 20, 
1904, according to the record of warranty deeds in the office 
of the County Clerk of Muskogee County, Oklahoma, the 
county wherein the surplus land of petitioner is situated, peti¬ 
tioner made, executed and delivered a warranty deed cover¬ 
ing the 50 acres described in the petition, purporting to convey 
the same, in fee simple, to W. R. Eaton, Trustee, in con¬ 
sideration of the sum of $250.00 to petitioner in hand paid. 
A copy thereof is hereto attached as Exhibit D and is made a 
part hereof. 

(c) He states that thereafter, according to said records, 
which respecting the aforesaid 50-acre tract is so voluminous 
as to make it impracticable to attach copies hereto, the said 
Eaton, Trustee, conveyed said tract to the Cherokee Town- 
site & Loan Company, a corporation; that practically all of 
said tract was duly platted into town lots and included in the 
town site of Porum, Muskogee County, Oklahoma, as pro¬ 
vided by law, which said lots have been conveyed, and recon¬ 
veyed, and are now owned and claimed by divers and sundry 
persons. 

(d) Said county records further show that on June 10, 1920, 
petitioner, Jodie Ross, executed and delivered to one Lulu 
Bell, for a good and valuable consideration, his quitclaim deed, 
releasing, relinquishing, and conveying all his claim of title to 
40 acres of said tract, to wit, the NE}4 of the SE a /4 of Sec. 
11, T. 10 N., R. 19 E., in Muskogee County, Oklahoma. A 
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copy thereof is hereto attached and made a part of this Answer 
and Response to the Rule, marked Exhibit E. 

(e) He states that by the act of Congress of April 21, 1904 

(33 Stat. 204), “all the restrictions upon the alienation of lands 
of all allottees of either of the Five Civilized Tribes of Indians, 
who are not of Indian blood, except minors, are, except as to 
homesteads, hereby removed * * that petitioner was 

not a minor at any of the times material to the issues herein, 
and is not of Indian blood, but is of Negro blood; that the 
Cherokee Indians compose one of the Five Civilized Tribes. 

(f) He states that he believes the records of the United 
States Court for the Eastern District of Oklahoma, at Musko¬ 
gee, show that in suit No. 3607, to which reference is made on 
page 3 of the petition, and which was filed in said Court on 
June 6, 1927, petitioner herein, plaintiff therein, denied the 
execution of the aforesaid warranty deed of May 20, 1904, al¬ 
leged that it was obtained by fraud and was void; that on De¬ 
cember 2, 1930, said suit was dismissed by the Court for want 
of prosecution. 

4. In response to the allegations of Paragraph 4, he admits 
that demands have been made by petitioner, upon him, and 
upon various officers subordinate to him, as alleged. He de¬ 
nies that he or any of said officers have “refused and neglected” 
to comply with said demands, but on the contrary, advised peti¬ 
tioner that no power or authority of law exists permitting or 
warranting action by him or his subordinates in view of the con¬ 
duct of the allottee, the condition of the record title, and the 
provisons of the act of Congress of April 21, 1904, supra, and 
the act of May 27,1908 (35 Stat. 312). 

5. He denies each and every allegation of Paragraph 5, which 
is not in this Answer specifically admitted. 

6. He denies the allegations of Paragraph 6. 

7. Further responding to the rule to show cause, and further 
answering the allegations of the petition, as a whole, respond¬ 
ent says that the petition shows on its face that this Court 
is without jurisdiction to grant the relief therein prayed. 

8. Further responding to the rule to show cause, and further 
answering the allegations of the petition, as a whole, respon- 
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dent says that the petition does not state facts sufficient to 
warrant the Court in granting the relief prayed. 

9. Further responding to the rule to show cause, and further 
answering the allegations of the petition, as a whole, respon¬ 
dent says that the petition shows on its face, that petitioner, 
by his conduct in the premises has placed himself in a position 
wholly inconsistent with public policy, and with his prayer 
for relief, so that he is estopped from seeking relief in man¬ 
damus at the hands of this Court. 

Wherefore respondent prays that the rule be discharged, 
the petition dismissed, and that petitioner take nothing here¬ 
in; that respondent be permitted to go hence without day, 
with his costs. 

Ray Lyman Wilbur, 
Secretary of the Interior. 

District of Columbia, ss: 

Ray Lyman Wilbur, being first duly sworn, on his oath 
says that he has read the foregoing Answer and Response to 
the Rule by him subscribed, and knows the contents thereof, 
that the matters therein stated of his own knowledge are true, 
and those stated on information and belief, he believes to be 
true. 

Ray Lyman Wilbur. 

Subscribed and sworn to before me this 3d day of January, 
1931. 

W. Bertrand Acker, 

Notary Public in and for the District of Columbia. 

E. C. Finney, 

Solicitor, Department of the Interior, 

0. H. Graves, 

Assistant to the Solicitor, 
Attorneys for the Defendant. 
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C. Replication of Jodie Ross ( Tr . (3) 10-12) 

IN THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 

The United States of America, Ex Relatione, Jodie Ross, 
613-F Street, NW., petitioner 

v. 

Ray Lyman Wilbur, United States Secretary of the 

Interior, respondent 

At Law No. 78988, Filed Jan. 27,1931, Frank E. Cunningham, 

Clerk 

REPLICATION 

Petitioner, Jodie Ross, as his replication to respondent’s 
answer, respectfully shows to this Court and alleges as follows: 

First: (a) The Petitioner joins issue upon so much of the 
3rd paragraph of the defendant’s plea as denies the allegations 
of the 3rd paragraph of the petition filed herein. Further 
Petitioner denies each and every affirmative allegation con¬ 
tained in paragraph 3B of Respondent’s answer except those 
admitted the allegations of the .petition and states that if any 
such deed as referred to is on record it is a forgery and null 
and void and of no effect and he especially denies the receipt 
of $250.00 or of any amount whatsoever as consideration for 
the deed and in support thereof, he attaches hereto exhibit 
marked replication (A) and replication (B) which he prays to 
be read and considered as a part hereof. 

(b) Petitioner denies each and every allegation contained in 
paragraph 3C, except such as may be herein as specifically 
admitted. He states that the alleged conveyance of said 50- 
acre tract to Eaton as Trustee and from W. R. Eaton as Trus¬ 
tee to Cheroquee Townsite & Loan Company, a Corporation, 
and any mesne conveyance thereafter to divers and sundry 
persons are null and void And of no affect, the same of neces¬ 
sity being alleged to be based upon the deed from this Peti¬ 
tioner to the said Eaton as Trustee, which said deed petitioner 
denies that he ever executed. 

(c) Petitioner denies each and every allegation contained in 
paragraph 3D of respondent’s answer, and states that if any 
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such deed is on record it is a forgery and null and void and 
of no effect and states that he does not know, has not ever 
seen the person named in the said quit claim deed and has 
never had any transaction with the Notary Public before 
whom the acknowledgement purports to have been taken and 
calls attention to the inconsistency of the respondent in ap¬ 
pearing to rely at the same time upon an alleged warranty 
deed in 1904 and this alleged quit claim deed which is dated 
in 1920 purporting to cover the same property. 

(d) Petitioner admits the allegations contained in 3E of 
respondent’s answer as being a proper recital of the statute 
and that Petitioner is of Negro blood but sets forth that the 
statute on its face applies to the right of alienation of persons 
who have been or are properly seized and possessed of the 
allotted lands. 

(e) Petitioner admits allegations contained in paragraph 
3F of respondent’s answer, but states that the action was 
abandoned by Petitioner on advice of Counsel who informed 
the Petitioner that the proper relief should be sought in the 
Supreme Court of the District of Columbia and that his proper 
remedy is the one sought herein. 

Second: Petitioner joins issue with so much of paragraph 
4 as denies the refusal and neglect on the part of respondent 
or his officers to comply with demands of the Petitioner as 
to putting Petitioner in possession of the said allotment. He 
denies the further allegations contained in paragraph 4 of 
respondent’s answer, except so much thereof as is hereinafter 
specifically admitted. Petitioner states there is ample 
authority and power in the Secretary of Interior to warrant 
placing Petitioner in possession of his allotment under 30 
U. S. Statutes at large at page 507 as alleged in paragraph 
numbered 3 of the petition and denies that the Act of April 
21st, 1904 or the Act of May 27th, 1908 affects or precludes 
the action sought on the part of the respondent. 

Three: Petitioner joins issue with the respondent on the 
allegation of paragraph 5 of answer of respondent. 

Four: Petitioner joins issue with the respondent on para¬ 
graph 6 of said respondent answer. 
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Five: Petitioner replying to paragraph 7 of respondent’s 
answer herein, states that Ray Lyman Wilbur, Secretary of 
Interior, as such is a resident of the District of Columbia and 
no other Court has jurisdiction to issue the Writ herein prayed 
for but the Supreme Court of the District of Columbia, and 
Petitioner therefore joins issue on paragraph 7 of the said 
answer. 

Six: Petitioner replying to paragraph S of the answer 
states: That as stated in his petition and from the further 
facts contained in the replication that he has never been given 
possession of his allotment: He has never alienated the same, 
and for a period of years ever since Patent Deed was issued 
(which was his first knowledge of the said allotment) has 
constantly and consistently applied to the Secretary of In¬ 
terior and through his subordinate officers to place him in 
possession of the said allotment and has never obtained any 
relief which facts make out a valid and legitimate claim on 
the part of the petitioner and petitioner therefore joins issue 
with the respondent on the allegations of this paragraph. 

Seven : Replying to paragraph 9 of the answer, Petitioner 
states: That the United States has passed certain laws, Acts 
of Congress and Treaties governing the disposition of Indian 
Lands; That the Petitioner, as admitted in the answer, comes 
under the protection of the said laws, Acts of Congress and 
Treaties; That Petitioner has clearly shown in his petition and 
replication that by the negligent acts of the Government and 
its agents he has been denied possession of his allotment, with¬ 
out due process of law, unless this Writ be granted and Peti¬ 
tioner states further that no steps on his part have contra¬ 
vened the laws, rules or principal of public policies nor have 
any acts on his part been of such character as to estop him 
for seeking the relief prayed of this Honorable Court and 
Petitioner joins issue with the respondent on the allegations 
of this paragraph. 

Wherefore, The Premises Considered Your Petitioner 
Prays : That by reason of anything set forth in the answer of 
the respondent he ought not to be barred from having and 
maintaining his said cause of action and that the relief as re¬ 
quested in the original petition be granted, and for such other 
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and further relief as the nature of the case may require and 
to the Court seems just and proper. 


Jodie Ross, 

Jodie Ross, 

Mortimer M. Harris, Petitioner. 

M. M. Harris, 

Attorney for Petitioner, 613 F St. NW. 


City of Washington, 

District of Columbia, ss. 

I do solemnly swear that I have read the aforegoing annexed 
replication by me subscribed and understand the contents 
thereof; that those facts stated therein as to my own personal 
knowledge I know to be true; and that those stated as upon 
information and belief, I believe to be true. 

Jodie Ross. 

Subscribed and sworn to before me this 26th day of 
January 1931. 

Samuel E. Lacy, 
Notary Public — D. C. 


i 


i 


| 

i 


i 


D. Joinder of Issue by Ray Lyman Wilbur, Secretary of the 

Interior ( Tr. (3) 13, U) 

IN THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


The United States of America, Ex Relatione, Jodie Ross, 

petitioner 


v. 

Ray Lyman Wilbur, Secretary of the Interior, 

respondent 

At Law No. 78988, Filed Jan. 28,1931, Frank E. Cunningham, 

Clerk 

JOINDER IN ISSUE 

Now comes the respondent, by his attorney of record, and 
joins issue upon the petitioner’s replication to the Answer and 
each and every allegation therein and paragraph thereof. 

Ray Lyman Wilbur, 

Respondent, 
ByO. H. Graves, 

His Attorney of Record. 
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E. Order dismissing Petition of Jodie Ross (Tr. 44 ) 

IN THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 

The United States of America, Ex Relatione, Jodie Ross, 
613 F Street NW., petitioner 

v. 

Ray Lyman Wilbur, United States Secretary of the 

Interior, respondent 

At Law No. 78988, Filed Feb. 19,1931, Frank E. Cunningham. 

Clerk 

ORDER of court 

On February 16, 1931, this cause came on regularly to be 
heard on the petition, answer and response to the rule, replica¬ 
tion and joinder in issue together with the exhibits thereto; 
after argument of counsel for each party the cause was sub¬ 
mitted to and duly considered by the Court, and now on this 
19th day of February, 1931, it is ordered that the rule be dis¬ 
charged, the petition dismissed and the respondent recover his 
costs to be taxed by the Clerk and have execution therefor. 

F. L. Siddons, 

Justice. 

From the foregoing, the petitioner by his attorney in open 
court notes an appeal to the Court of Appeals, and the maxi¬ 
mum of an undertaking for costs is fixed in the sum of $100, 
or in lieu thereof, a deposit of $50 in cash. 

0. K. as to form. 

F. L. Siddons, 

Justice. 

Mortimer M. Harris, 

Attorney for Petitioner. 


V. S. iOVKRNSKNT NUHTIMO OPFICfi 1041 



Hi 











